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ACTION ITEMS FROM THIS MEETING:
MS. COOK: Verify existence of sampling reports from Southeast Parcel and Lagoons and email to CAG, by Oct. 17
MS. COOK: Verify that Pilot Study report and Groundwater reports are on EnviroStor, by Oct. 17 

MS. COOK: Upload calculations associated with BE by Oct. 31 

MR. WEINER: Invite OEHHA to future CAG meeting, by Oct. 10
PROCEEDINGS:
MR. ROBINSON:  Good evening.  We are coming up to a late start here.  There was an accident on Carlson, but we're going to get going anyway because we have a full agenda.  Kay, would you begin?

MS. WALLIS:  Thank you, Mr. Chair.  I am pleased to introduce myself.  My name is Kay Wallis.  And I am the facilitator for this October monthly meeting of the Richmond Southeast Shoreline Community Advisory Group.  Welcome.  

As our chair mentioned, we do have a full agenda tonight, and that agenda is detailed on the golden piece of paper in the back of the room.  Please help yourself to one if you have not already.  Please also help yourself to refreshments that are in the back, courtesy of Ms. Carolyn Graves, Brooks Street, and an anonymous donor.  There are also various handouts at the back table that relate to different parts of our agenda tonight.  

Let's do a quick review of our agenda.  We'll go immediately to our usual updates from DTSC and then Cherokee Simeon Ventures, and then there will be a joint question‑and‑answer session for questions from the CAG and members of the public.  We'll then take a brief break and then go to the presentation on CEQA from Mr. Peter Weiner.  There will be a question‑and‑answer period of about 15 minutes, including questions from the public.  And then we'll go to our usual Toxics Committee update followed by a brief public comment period, committee updates, and then concluding with our usual wrap‑up activities.  

I am going to make a couple of quick process points before we get into our first item on the agenda.  And they will be familiar to many of you who have been coming to our meetings.  If anyone is new tonight, these are a couple of things that have helped our meetings stay on time and on topic.  

One of them is over here, our action item list.  As things come up that people either on the CAG or in the audience suggest require further follow‑up action of some kind, we don't want to lose those things.  So they are recorded up here, and they are recorded with some kind of timeframe for completing the item and a primary person assigned to those items.  So those are recorded here, and then the CAG secretary shares them with principal parties afterwards so we make sure that things don't get lost.  

A second thing that's been helping us stay on time and on task is that when we have question‑and‑answer periods we are asking our members of the audience and CAG members to try to limit their comments or questions to about two minutes.  And this has worked really well.  And I have a timer at my disposal, but I just haven't had to use it because people have been very good about being very concise and getting to the point.  So thank you for that, and we'll continue to try to keep things to two minutes.  

We also have these green question slips/agenda requests.  We do ask if you are thinking about a question or comment that you consider using one of these.  For the public they are on the back table, and for CAG members they are up here on your front tables.  And you can simply just summarize for yourself in writing what your question or comment might be.  It is a good way to organize your thoughts.  

And then if for some reason we run out of time, we haven't been able to get to all of the questions or comments, then it is recorded, so, again, it can go to the CAG secretary and have some kind of follow‑up response attended to it.  So the agenda is an important tool for staying on topic.  Our action item list is here.  We are keeping ourselves to about two minutes per question or comment, and the question and agenda sheets are here at your disposal.  

Let's move on, then, to the first item of business on the agenda.  And I am not sure if DTSC is prepared right this second to report.  So we will ask Mr. Tom Kambe from Cherokee Simeon Ventures to lead off with their report.

MR. KAMBE:  Thank you.  Our report is really very short.  I had anticipated Barbara or Lynn going first, and then we were basically here to answer questions.  Both Michelle King and myself are here, so if there is anything that anybody wants ‑‑ otherwise we'll let ‑‑ looks like they just walked in.  But otherwise that's our report.

MS. WALLIS:  We can wait for the question and‑answer‑period for any questions, or we can take them now with the time we have.  It is up to you.  Any questions or comments or follow‑up items for Mr. Kambe or his team?

Ms. Padgett? 

MS. PADGETT:  I have a question about a change in the soil color in an area out here in what is known as the Habitat Enhancement Area One ‑‑ I think it's got a new name now ‑‑ out at Stege Marsh.  It is right about here.  In the high‑low tides this area stays just a little bit wet in both high tide and low tide.  And there has been a change in the mud color to just a kind of a hint of orange.  And it is a change within the last, I would say, three, three to four weeks.  

And I am bringing it to your attention because I have been watching this for years, and it's definitely a change.  Maybe it is seasonal.  Don't know.  But I just thought I would bring it to your attention that it is around the area that seems to stay wet at the western end of east Stege Marsh near South 46th Street.

MR. KAMBE:  Thank you.  Michelle has taken some notes on it.  Neither one of us are prepared to answer that right now, but we will see if we can't find something for you and report back at the next meeting.

MS. WALLIS:  Other questions, comments, or follow‑up items for this report period of Cherokee Simeon Ventures?  

Ms. Padgett again.

MS. PADGETT:  Do we have any results yet on the closure report or the final report on the removal action for the PCB/VOC Area for Lot One? 

MR. KAMBE:  I'll hand this to Michelle.

DR. KING:  Hi.  Michelle King from EKI.  Yeah, I verbally reported on the results at the August meeting where everything met the remediation goals and all that stuff.  We were anticipating getting a report sent to DTSC sometime next week documenting it.

MS. PADGETT:  So next week the written report is going to be submitted?

DR. KING:  Yes.

MS. PADGETT:  That's what I was after.

MS. WALLIS:  Any final questions, comments, or follow‑up before we go on to the DTSC update?  Thank you, Mr. Kambe, and Ms. Cook for DTSC.

MS. COOK:  I apologize that I am late.  I may be repeating some of the things that have already been said.  

MS. DODGE:  Nothing has been said.

MS. COOK:  I can't repeat it, then.  I have to find my cheat‑sheet.  Okay.  I just want to let you know in the first item, DTSC, the responsible parties and consultants and members of the CAG met earlier this week to discuss the radiological sampling reports.  Also ‑‑ I'm sorry, the California Department of Public Health was also there as well.  

The meeting proceeded.  DTSC will be putting together minutes of that meeting and providing those, and the Toxics Committee is going to be providing us comments.  I believe at the end of this month is what we agreed to.  There is that.  

The last bullet on here, I am going to read it because this has been a topic of conversation for a number of the CAG meetings.  It deals with beryllium.  We have not actually received a written document, but what we have been told is the California Office of Environmental Health Hazard Assessment, which is commonly referred to as OEHHA and is also the agency that develops the screening levels that were in question, recently updated the toxicity value for beryllium oxide.  

Based on these updated toxicity values what they basically did was removed the oral slope factor from the calculations.  DTSC has determined the risk due to potential exposure to beryllium at the site under the very conservative assumptions that all beryllium is beryllium oxide, is insignificant and the outcome of the human health risk assessment would not change.  

They have not formally modified the screening goal because they have to go through a 30‑day public review process for that, but what we did is we took the information that came as part of the toxicity value using the calculation activities associated with that and went back and repeated the calculation.  Basically the numbers are in the ten‑to‑the‑minus‑nine range.  What is an acceptable risk is anything between ten to the minus four and ten to the minus seven.  

On the activities that are upcoming with regards to the Cherokee Zeneca site, I know that we were briefly discussing the report that was going to be in.  I just want to make sure that we understand that the report that is coming in shortly will cover only the soil excavation activities.  It does not cover the soil gas sampling that still needs to be done.  That sampling will be taking place in the month of November.  

Harbor Front: the Governor's executive order has not changed, so no work is actually moving forward on the activity.  

For UC Richmond Field Station, primarily the second bullet is the one I wanted to cover.  This deals with the two campfire locations.  That time‑critical removal was being implemented through in the last 30 days.  One of the areas of the ashes have all been ‑‑ I guess the ashes have been removed in both locations.  On ash that we had done the confirmation sampling and did not find any problems; however, in the second ash piling what was observed was ‑‑ I'm sorry.  What was observed was glass tubing from laboratory‑type activities.  They did do additional sampling.  They first did a radiological sampling to verify that there was no radiological hits that came out of this.  And they have done some sampling.  We don't have those results yet.  But ‑‑ so they are going to have ‑‑ the balance of what's been left, because the time‑critical only was for the ash material.  All of the ash material has been removed and the balance of it will be folded into the investigation for the balance of the area.  

Final rad.  The primary issue on this one that I wanted to bring up was the action item at the last meeting was a commitment from the Department to ask BioRad if they would come to the CAG meeting to give an update on the activities they are doing.  They have indicated they are willing to come to the November CAG meeting and are asking the CAG to give us an idea of what ‑‑ of how much time they would be allocated and, you know, to some extent time ‑‑ where they would be in the agenda just because of cost issues and activities along that line.  So I guess I am asking if you ‑‑ how much time would you be allocating so they can target their presentation accordingly? 

MR. ROBINSON:  I think about a half an hour would be a good amount of time.  Do they have an idea of how much time they need?

MS. COOK:  I don't know if they gave us that information.  If they gave a half an hour and then questions and answers after that, is that what you would be looking at, potentially? 

MR. ROBINSON:  Correct.  45 minutes in total. 

MS. COOK:  I think that would be fine.  So that would go after generally after ‑‑ at 7:15 or 8:00 o'clock? 

MR. ROBINSON:  After the break. 

MS. COOK:  All right.  After the break.  Thank you very much.  So we will get back on that.  So they will give you, basically, an update of the activities they are working on, the pilot study, and what their next steps are.  

Westshore.  I will look at you, Steve, the friendly development.  I guess to some extent ‑‑ no, I will not ‑‑ Richard and I have a long history as well.  I guess you could say that we are waiting to see what he is going to do.  The issue is that with the economic downturn and his hopes and plans and dreams I think have significantly, probably, changed.  He is probably revamping whatever he is looking at, and I am sure the snails in my garden will move faster during the month of February than Richard will, to be very honest with you.  So it will continue to be an agenda item on here.  Richard and I have been working together for 20 years.  The City, I think, has even an longer relationship with Richard and his father, and we are all looking forward to the day we can divorce him.  Okay.

MR. DURAN:  (Inaudible) Barbara, (inaudible) regardless of what he puts there. 

MAYOR MCLAUGHLIN:  (Inaudible). 

MR. DOTSON:  Could you repeat that?  I couldn't hear. 

MR. DURAN:  Just to push him to the maximum cleanup. 

MS. COOK:  Whatever you can accomplish, I wish you well.  Okay.  I have been working on it for 20 years, and it's been a very slow pace.  Area T, the treatment system has been installed.  What we have collected in the last couple ‑‑ basically three weeks is basically four ounces of, you know, fuel oil type of materials, the free‑floating volatiles.  So we will be monitoring it and removing it as we go on with collection on a weekly basis.  And depending on how much is gained will kind of depend as to how much we ultimately ‑‑ we remove the material.  So we may change the frequency of removal based on how much is gathered.  

F‑F, which is the tennis courts, Sherry, as you are aware of, the Department is sitting down and talking about the land‑use restriction.  So we are moving on the issue.  

Area 5, as you all are aware of, what we have is a five‑year review work plan in place.  Soil gas samples are being collected or have been collected, and we are hoping to get the report later on this month.  I have no updates for Harborway South, no updates for Liquid Gold.  

The Department is going to meet with U.P. Railroad to discuss next steps.  As I discussed at last month's meeting, the amount of costs for doing the removal was a lot more than they expected, so I think they are still working through the sticker shock.  And that's all I have to update.

MS. WALLIS:  Thank you, Ms. Cook.  So then we have reached the question‑and‑answer period for either Cherokee Simeon or DTSC.  So first from the CAG, any comments or questions for those updates we just heard?

Ms. Padgett? 

MS. PADGETT:  This relates to the Cherokee Simeon property, and it is a question for either Barbara or the Cherokee folks.  It's a question about the status of the sampling of the chemical evaporation ponds as well as the southeast parcel.  It seems as though we saw sampling plans on both of those, and, if I remember correctly, quite some time ago we saw great big boom rigs going in over the Chemical Evaporation Pond Number One, otherwise known as the upper fresh water lagoon.  And samples were taken out of the southeast parcel area, I thought, and I thought we were going to see a report by now.  And I know you are huddling, trying to figure out if you have an answer yet. 

MS. COOK:  I am a little behind on the topic.

MS. PADGETT:  Right.  So, we'll wait while you talk about it. 

MS. COOK:  We were thinking that the southeast parcel report was in, but I think we need to go back and look at that.  I thought that one was in.  And the lagoon sampling report, we do not have a report in, so I have nothing to update on that one.

MS. PADGETT:  All right.  So the lagoons we haven't seen yet. 

MS. COOK:  No, I don't have that report either.  Southeast parcel, I thought we had it.  So I think we ‑‑ we need to go back ‑‑ as an action item, DTSC will go back and we will verify whether or not it is up there, and if it is we will send you an e‑mail message by the end of next week for sure.

MS. PADGETT:  All right.  And to verify what we are looking for, we are looking for the sample results from those two areas. 

MS. COOK:  Yes.

MS. PADGETT:  And you are nodding your head in agreement. 

MS. COOK:  Yes.  Yes.  And I know for the lagoons I do not have a report. 

MS. PADGETT:  So this is a question of Cherokee.  Do we have an expectation of when that report is going to show up on the lagoons? 

DR. KING:  No.  We don't know when the report is going to show up.  Really, what is happening is that the data are being assessed in trying to come up with an approach for the lagoons in conjunction with the data, and that's my understanding as to why the data have not been reported.

MS. PADGETT:  I see.  So the data is in, it is in‑house right now, and you are trying to figure out how to ‑‑ what you are going to do with it because of the way it looks or something like that.  That is not the way you characterize it. 

DR. KING:  Not necessarily what the end gain is by any means.  It is really understanding working with DTSC in terms of the process that we are going to move forward with.  And it is sort of an overall from a risk assessment perspective, you know, general scoping of how we are going to deal with the lagoons.

MS. PADGETT:  For the public, for everyone in the room, the Cherokee‑Zeneca property over here on the map is this area here.  30 acres of it is covered with that white cap.  That is a temporary cap.  And this area right here is otherwise known as the Upper Fresh Water Lagoon Chemical Evaporation Pond Number One.  And this is Chemical Evaporation Pond Number Two.  So we are talking about samples having been taken out of these two areas that we haven't seen yet.  And this little area here is the toe of the boot.  You can see over here on this pink map it is this area on the south side of South 51st Street.  So the southeast parcel is in it.  Sounds like we will see that soon.  

This is a question for DTSC and/or Cherokee.  And it has to do with an earlier statement by Cherokee or in the EKI reports.  One of the reports said that they were proposing stopping the quarterly groundwater monitoring and going to another ‑‑ let's see, I don't know, semi ‑‑ I don't remember what they were proposing, but I remember a response that DTSC said no, that quarterly groundwater monitoring would continue.  So I just want to verify that that is the case.  Are we going to continue to see quarterly? 

MS. COOK:  Yes.  And the next sampling is in November.

MS. PADGETT:  Okay.  So... 

DR. KING:  We are still doing the regular quarterly monitoring.  I think the discussion might have been with regard to some of the pilot study wells.  And those wells are at this point, I think, being monitored semiannually.

MS. PADGETT:  I see.  The pilot study wells we still haven't seen the results other than that initial review.  And it hasn't been included in any of the quarterly reports; is that correct?  

DR. KING:  No, that is not correct.

MS. PADGETT:  So it is in the quarterly monitoring results?  We have seen the results of the pilot study wells?

DR. KING:  Yes. 

MS. COOK:  The second quarter?  Is that uploaded onto EnviroStor, or is that one of them that you have haven't finished?  So I don't know the answer to that question.  Okay.  So look for the second‑quarter report.

MS. PADGETT:  Yes.  Second‑quarter report should have, then, the review, the results of the pilot study wells. 

MS. COOK:  Both the first and second quarter, look at both of them.  

MS. NAKASHIMA:  The pilot study report is also there. 

MS. COOK:  We are going to take these questions back, and we are going to do this.  As another action item DTSC will go back and verify that we have up on the Webpage the pilot study report and the necessary groundwater reports that deal with the pilot study.

MS. PADGETT:  Great.  And the last one for DTSC is another request or a reminder that in one of the CAG's last communications to DTSC, I think it was something ‑‑ I don't remember which one of the executive committees signed it, but within the letter it asked for DTSC ‑‑ it asked DTSC to go back to Zeneca, requesting the Bates‑numbered documents.  

We saw in the historical review document about a half ‑‑ about a half‑dozen documents that had Bates numbers stamped on the bottom right‑hand corner of documents that seemed to be available to Zeneca.  And they were numbered into the thousands.  We have only seen, say, six of them, maybe a few more.  We think that maybe those documents might have other information in the ones that we haven't seen, and it would be good for the public to have access to them. 

MS. COOK:  Okay.  We will ‑‑ I know that we discussed this this week for sure.  So we are in conversations with the Zeneca people, but we have to verify to make sure that the information does not meet the definition of Business Trade Confident.  So I may be able to see things that if it does meet that definition, but I will not be able to release them because of the confidentiality issues.  But we are checking into that.  We'll give you an update at the next meeting.

MS. PADGETT:  And the last is a real thanks to Karen Toth and her team for following through on the Area F‑F in the Marina Bay with that area under the tennis courts. 

MS. COOK:  There was one last item that I wanted to bring up which was the other action item that DTSC had at the last meeting.  And I am sorry that Dr. Clark is not here.  We did respond to his e‑mail with regards to the Drew Resources property.  So I just wanted to make sure that on record that I think we have addressed all of our outstanding action items.

MS. WALLIS:  Thank you.  And a quick follow‑up, just to conclude this one, will the second action item be done in the same kind of timeframe, by the end of next week?

MS. COOK:  I think so, yes. 

MS. WALLIS:  I'll put that down.  And we have a question or comment by Ms. Graves. 

MS. GRAVES:  I just want to confirm, Barbara, I did re‑forward the information on Drew Resource properties and the Ellison property to Dr. Clark.  If for some reason it got buried in his box, I'll check with him. 

MS. COOK:  Did I also assume that the issue in regards to the incinerator that is really the Department of Public Health issue is also closed too?  I know you raised that at last month's meetings.  We provided a response to that. 

MS. GRAVES:  Yes.  We can't actually assume it because a member of the public apparently told Dr. Clark about it.  We haven't been able to speak with him. 

MS. COOK:  We know that it was Bradley Angel who spoke to him, and we know there was conversation in regards to the Bay Area Quality Management District, and we actually spoke to the Bay Area Management District who actually wrote the e‑mail that was expressed.  It wasn't the UC system that had the incinerator.  It was actually the California Department of Public Health.  So we are assuming that is there.  But I just ‑‑ I know that we have passed on the information.  So... 

MS. GRAVES:  We see that. 

MS. COOK:  If you could check on that I would like to figure out if I can close the loop as well.  

MS. GRAVES:  Okay.  Thank you.

MS. WALLIS:  Mr. Robinson? 

MR. ROBINSON:  Barbara, on Area T, you never anticipated lots of fluid recovery, liquid recovery from that site.  It was never going to exceed a 50‑gallon drum.  But four ounces is pretty light.  I am just wondering what the outlook is from a practical standpoint.  Do you continue trying to remove the groundwater and the petroleum from that site and the diesel?

MS. COOK:  Actually, what is being removed is we are removing the free product off the top of what is floating.  So it is not removing the groundwater.  It is actually removing the free product.  And how long, I think it might be premature to look at.  Why don't we give it six months and see what we are recovering after six months?  Then we will have a better understanding of where we are at.

MS. WALLIS:  Other questions, comments, or follow up for either DTSC or Cherokee Simeon from the audience?  Please state your name for the transcriptionist. 

DR. RABOVSKY:  Jean Rabovsky.  Barbara, I have a little ‑‑ I guess what I need is clarification on the beryllium calculations, and I don't expect you to stand up and show them line by line, but it is a confusing issue.  And perhaps at some point in the future you could find out some more information.  

The first question is there is a conservative assumption that the beryllium is all beryllium oxide.  So my question is why is that a conservative assumption.  The other one is part of the problem in these changes as far as I understand with this draft document that has come out and can be commented on is that there was a ‑‑ as you say, the oral cancer slope was removed because it was determined that there are no good data to show that either beryllium sulfate or beryllium oxide are carcinogens by ingestion, so that any kind of a cancer slope would be by inhalation, which means that the soil would have to be aerosolized or suspended.  

And when that was taken into consideration, numbers were arrived at and new CHHSLs were therefore arrived at as a result.  However, there is another form of beryllium in that table.  And that form is considered beryllium and other beryllium compounds or beryllium and compounds.  It is a name similar to that.  My understanding is ‑‑ and people ‑‑ I could be corrected on this if I don't understand it ‑‑ that that number actually has been reduced from the original CHHSLs because there was a consideration that although there are no really good data quantitatively on ingestion, there was still some concern that there may be a problem.  And, therefore, there was a change in the CHHSLs for beryllium and compounds.  It came down by about tenfold.  So I am a little ‑‑ I don't quite understand the calculations or how the calculations were done to arrive at the conclusion that you mentioned.  

MS. COOK:  What I can do is I can ‑‑ first, if Dr. Klein can talk to you specifically about the actual calculations and the process and the methodologies that she's used to do that.  So I will try to have ‑‑ I hope I can see ‑‑ I will try to see her tomorrow, and we can ask her to do that calculation.  What the Department is using is the values that exist that OEHHA has developed.  And, you know, they have developed issues as it relates to carcinogenic and they have modified them as it relates to non‑carcinogenic.  So both of those take into account.  

Would you like to answer this question?  I would rather refer it to you.  You are a toxicologist.

MS. LAPIERRE:  If the question is, Jean, why did one of the numbers go down... 

DR. RABOVSKY:  I know why.  I talked to someone in OEHHA about that.  

MS. LAPIERRE:  Maybe I missed the question.  I thought that was your question.  I was going to try to explain it.  

DR. RABOVSKY:  Because it says here ‑‑ and, again, we get back to the very conservative assumption that the beryllium is all beryllium oxide.  So my question, therefore, is why is that a health conservative assumption given that the CHHSL for beryllium and compounds is now lower than either beryllium oxide ‑‑ at least according to the draft document is now lower than either beryllium oxide or beryllium sulfate.  So I just don't understand the thinking that has gone into it. 

MS. LAPIERRE:  Yeah.  I had interpreted it, and I might have interpreted it incorrectly, that the new number for beryllium and beryllium compound actually applies to all forms of beryllium.  That was my interpretation, and I think that is true.

DR. KING:  Including beryllium oxide.  

MS. LAPIERRE:  Exactly.  So regardless of the form of beryllium you have out there, you would be applying the 16 PPM has the new, quote, CHHSL.

MR. WEINER:  Unless it is beryllium sulfate. 

MS. LAPIERRE:  But if it is beryllium sulfate the cancer number is still ‑‑ oh, you are right, for beryllium sulfate.  Thank you, Peter.  It is a lower number, 2.9.  So for beryllium or beryllium oxide ‑‑ anything other than beryllium sulfate, the CHHSL that would be applicable is the 16 PPM.  But why is that ‑‑ I think you are asking why is that conservative.

DR. KING:  I think I can respond to it.  Let's get all the toxicologists. 

MS. WALLIS:  Dr. King?

DR. KING:  I believe what Kimi did in her calculation and why the assumption that it is conservative is if you have straight‑up beryllium, you use beryllium at the molecular weight of beryllium.  If you use beryllium oxide you have to basically increase.  So she took the concentrations that were measured at the site for beryllium and assumed that they were higher as if it was beryllium oxide.  

And so, therefore ‑‑ and we know that there is naturally‑occurring beryllium in the environment that is not beryllium oxide that is present at the site.  So even if ‑‑ whatever that incremental amount, whether it was a minutiae or all the beryllium was beryllium oxide is why ‑‑  

MS. LAPIERRE:  So the reported concentration is increased relative to what it might be if it weren't beryllium oxide.  So that is the conservative ‑‑ 

DR. KING:  Yeah.   

MS. PADGETT:  Is that that factor of three? 

DR. KING:  Three.

MS. PADGETT:  Factor of three.  

MS. LAPIERRE:  Yes.  That was it, Sherry.

DR. RABOVSKY:  I still think we need to see the calculation.  We are all guessing exactly what she did. 

MS. COOK:  True.  My role here is just to report.  And I will ask that ‑‑ we try to track down the calculations and we try to ‑‑ we either upload it or we provide copies of this, and I will ask Dr. Klein to give you a call.

MS. WALLIS:  So that will be a response to the CAG as a whole or to ‑‑ directly to Dr. Rabovsky? 

DR. RABOVSKY:  That is me also.  The CAG as a whole, I think everybody should be aware.  That's my personal opinion.  It's their decision.  Yes, I would like to get the information, but what the CAG wants is up to the CAG, not up to me. 

DR. ESPOSITO:  I think maybe it should be uploaded in e‑mail.

MS. WALLIS:  I just wanted to capture it. 

MS. COOK:  That would be something I would not (inaudible).

MS. WALLIS:  I will capture it.

MS. LAPIERRE:  The next toxicologist. 

MS. COOK:  He is not a toxicologist. 

MR. WEINER:  I believe that OEHHA would be willing to send a representative to the CAG to explain the work that it did.  So if you are interested in that, they have indicated they're willing to do that.

MS. WALLIS:  So the status of this action item, I don't know if that is an "either/or."

DR. ESPOSITO:  I think it is both.

MS. WALLIS:  Just give me a couple of words, "Uploaded". 

MS. COOK:  Upload the calculation for the calculation of beryllium.  And Mr. Weiner has committed to inviting OEHHA people to give a presentation on the calculations. 

MR. WEINER:  If that is what the CAG wants. 

MS. COOK:  I heard that comment.  

MS. WALLIS:  And that is an item for Mr. Weiner to pursue? 

MR. WEINER:  Either George or the agency.  It is in answer to Lynn's question.

MS. WALLIS:  I need that acronym once again, OEHHA.

MR. WEINER:  O‑E‑H‑H‑A. 

MS. WALLIS:  To a future CAG meeting.

MS. PADGETT:  In November, the November meeting. 

MS. COOK:  BioRad is coming, and I need to ‑‑ I don't know if you can ‑‑ I don't know if you can make that commitment for them.  I think we would like to ask them.

MR. ROBINSON:  BioRad I don't think will go over half an hour.  Fifteen minutes for OEHHA will work fine. 

MS. COOK:  Again, these are people that are coming from Sacramento.  And neither one of them can make the commitment in regards to that.  So you are saying ‑‑ it is either November or it is going to have to wait until January.

MS. WALLIS:  Is the end of the month a suitable timeframe for issuing an invitation? 

MR. WEINER:  I will issue it tomorrow. 

MS. COOK:  In that response, I guess I am coming in November.

MS. WALLIS:  Thanks.  Other questions, comments or follow up from the audience or from the CAG for DTSC or Cherokee Simeon?  So hearing none, we have reached the portion of the agenda where we are taking a brief break.  It is just about 7:15.  The break is ten minutes, and we will resume at 7:25.  Thank you.

(Recess.) 

MS. WALLIS:  Just before we go into the presentation that is on the agenda, I wanted to remind CAG members to please be sure to initial your attendance on the clipboard that is circulating here at the tables.  If anyone is new tonight from the audience who wants to be added to the official mailing list to make sure that you get announcements and invitations to future CAG meetings there is a clipboard at the back table, a blue clipboard.  So please sign there.  

Our next item is a presentation on CEQA by Mr. Peter Weiner.

MR. WEINER:  I am going to introduce the topic and then have Zack Walton, who is my partner, actually make the presentation.  And I will, as he says, provide color commentary.  But what we thought we would do is we call this CEQA 101.  And we call it for public participants, but actually this is CEQA 101 for anyone.  This would be CEQA 101 for people in the environmental justice community, it would be CEQA 101 for a chemical company, CEQA 101 for a developer.  

The point that we are trying to make here is not to present an advocacy piece on CEQA but rather to explain what CEQA does and how, what it covers, what it doesn't, when it applies, when it doesn't, so that everyone can be on the same basis.  So we are not covering the Department's requirements under CEQA, we are not covering the City of Richmond's requirements under CEQA, but rather we are trying to cover the statute and the regulations and what they say so that everyone can be on the same basis and have access to the statute and the participation that it encourages. 

So with that I would like to turn this over to my partner, Zack, who is going to do the laboring work on the presentation.  Thank you.

MR. WALTON:  Hi.  Is this working?  Hi.  I am Zack Walton, and it is nice to be here.  So I have the advantage or the burden of not really knowing that much about the Zeneca site.  I have heard bits and pieces over the years, but I don't have a filter to look through. I am just going to, as Peter said, just talk about the basics of CEQA.  Near the end of the presentation there is a little bit of information on what I understand the Department and the Water Board has done in some of the decisions just to identify how they evaluate some of the decisions pursuant to CEQA.  

But my idea is just to do the basic presentation, and we can talk about how that applies.  And if you have any questions I am not totally familiar with the format here, but if you all have any questions, please feel free to fire away.

MR. WEINER:  At any time.

MR. WALTON:  At any time.  All right.  So CEQA is the California Environmental Quality Act, otherwise known as CEQA.  CEQA requires public agencies to evaluate the environmental consequences of their discretionary actions.  And the first thing I will note about that is it is the emphasis on discretionary actions.  So the idea is that public agencies ought to evaluate the environmental effects, make to known to the public, have that public discourse, that evaluation, and then an informed decision can be made about what to do in light of those environmental effects.  

It doesn't apply when you have a ministerial decision, when there is no discretion to exercise.  A classic example of a ministerial decision would be like a building permit where you just apply, if you meet the criteria you pull the permit.  So when you have a ministerial decision, CEQA doesn't apply.  It is discretionary.  

The primary purposes for CEQA are to inform governmental decision‑makers and the public about the potential significant environmental effects on proposed activities and to prevent significant avoidable damage to the environment by requiring changes in the project by using alternatives and mitigation methods when feasible.  

So there are two components.  It is to promote informed decision‑making and also to avoid and mitigate environmental impacts, and you will see over time sometimes one purpose takes precedence over the other.  So one of the basic steps for CEQA, the first basic step is to determine if you have a project.  Projects are subject to CEQA.  

Then you have to decide if your project is exempt.  And there are a number of exemptions to see whether they are statutory exemptions or they are categorical exemptions.  And we'll get into those.  Some categorical exemptions have been applied to some of the decisions made at the Zeneca site.  

If you have got a project that is not exempt, the next step is you prepare what is called an initial study.  And that is where you engage in your preliminary evaluation of the project to assess whether there is a potential for this project to have a significant environmental effect on the environment.  

If, based on your evaluation, you are able to determine that it won't have a significant effect, you prepare what is called a negative declaration.  There is also an option for something called a mitigated negative declaration.  We'll get into that in a little bit.  If, based on your review, it looks like there could be a significant impact on the environment, you prepare an environmental impact report.  An EIR is a much more substantial document than the negative declaration, and it takes a lot longer to do and it has a more robust public participation component to it, and the negative declaration also has an important public participation component as well.   

MR. WEINER:  That's just the introduction.  We are going to go into all these things in a little more depth.

MR. WALTON:  Okay.  So we talked about how it applies to projects that are discretionary.  So what is a project?  And we have got a definition here.  A project is an activity that may cause a direct or reasonably foreseeable indirect physical environmental change.  So it is something that could have an impact on the environment.  

And then it is something that is directly undertaken by the public agency or supported in whole or in part by the agency.  So what we are talking about here is something ‑‑ an activity that the public agency, the City, undertakes in its own right, for example, adoption of a general plan.  That is its own project.  It would be subject to CEQA.  Or it could be the approval of a land use permit for a project applicant.  And that is ‑‑ in addition that is a project that would be subject to CEQA.  It is for both of those.

And one thing is CEQA looks at the environment.  It looks at the project holistically.  So if you have to evaluate a project under CEQA you have to look at the whole of the action, and you have to evaluate all of the potential effects.  So it is not just the environmental effects that might be under the jurisdiction of the agency that is evaluating the project.  

So if the Air District, for example, is in charge of the CEQA projects, the Air District would look at more than just air emissions.  It would look at land use impacts.  Similarly, if the City is the lead agency, the City needs to be looking at air, hazardous wastes, everything.  

So next thing to talk about is when is your project exempt from CEQA.  And there is what we call the common sense exemption, and I believe that is ‑‑ has been applied at Zeneca, at least at one point.  And this is when you can say with certainty that there is no possibility that the project will have a significant environmental effect.  So when it is abundantly clear that there won't be a negative impact, common sense indicates that the project ought to be exempt from CEQA.  

In my experience, agencies rarely like to avail themselves of this exemption because it is sort of difficult to substantiate.  You know, an example that I can think of that might qualify is if you have a building where you are going to put ‑‑ you need to pull a discretionary permit, for whatever reason, to install solar panels on top.  To me, that is pretty clear that that is not going to have a negative environmental effect.  Common sense would dictate that that would not be subject to CEQA.  There are statutory exemptions.  These are absolute exemptions.  

One example of a statutory exemption is if you have a wastewater discharge to surface water and that is ‑‑ and if it is permitted by the Regional Water Quality Control Board pursuant to the Federal Clean Water Act, that would be statutorily exempt from CEQA.  And the thinking behind that is that the permitting process to issue that permit is so robust and looks at the environmental effect sufficiently that you don't need to, in addition, go through the CEQA process to make sure there is an appropriate evaluation of environmental effects.

MR. WEINER:  Just to be clear, there is a recent appellate case that says that.  It's been litigated recently.

MR. WALTON:  The next group of exemptions which have more immediate consequence, I guess you could say, are the categorical exemptions.  And there are a whole range of categorical exemptions.  We have what are called the CEQA guidelines, which are essentially the implementing regulations for CEQA, and there is a whole series of exemptions, categorical exemptions, that apply.  

I will just talk about the bottom two here, Class 21 and Class 30.  Class 21 is ‑‑ these are actions that are taken by an agency to enforce General Rule.  It is ‑‑ you know, it is like a cleanup order that is issued.  So frequently when an agency issues an enforcement order, for example, they have the discretion to issue that order but because it is an enforcement they can avail themselves as a categorical exemption.  

Another important categorical exemption is for minor cleanup actions.  So you can have what is deemed a minor cleanup action, and that will be categorically exempt.  As a rule of thumb, what the guidelines say is if the cleanup value is less than a million dollars, then you can deem that categorically exempt.  

One of the important things about categorical exemptions is that they are not absolute; they are qualified.  If there are unusual circumstances which would suggest that this activity, even though it otherwise might be exempt, if there are unusual circumstances that suggest that it may have a significant effect, then the categorical exemption ought not apply.  So the fact that an agency says something is not categorically exempt doesn't mean it is.  You can challenge it. 

MR. WEINER:  For example, if you were doing a minor cleanup action and were digging up something that was so gaseous that it was going to off‑gas into the neighborhood when you transported it, someone might require you to do an environmental impact report or at least some environmental assessment before you did that.

MS. PADGETT:  So is the Union Pacific a Class 30?  The Union Pacific isn't moving forward after their results now that they have found out what they have at Blair Landfill?  

MR. WEINER:  I don't know the circumstances. 

MR. WALTON:  Is that a small cleanup? 

MS. PADGETT:  They thought it was going to be small.  Now it looks like it is going to be more than a million. 

MS. COOK:  It wasn't that CEQA was the dictating aspect on that one.  It was more that the cost of removal was dictating.  So they are going back and revisiting, trying to figure out what they are going to do.  And once we ‑‑ I am not sure you defined the project well enough for me.  Once they define what the project is going to be, we'll define what CEQA process we have to go through.

MS. PADGETT:  Thanks.

MR. WALTON:  I think Barbara can ask questions too.

MR. WEINER:  Barbara can do whatever she wants. 

MS. ABBOTT:  I was going to ask what a project is not.  Just to clarify, can you give an example of what is not?

MR. WEINER:  Generally speaking, one of the things, at least conventionally, I would say, is not a project is when the Department is involved in requiring someone do cleanup a site, they will require that party to do investigations and various reports.  And you could say that the Department has the discretion whether to accept that report or not and so on.  But that is generally not thought of to be a discretionary decision by the Department.  It is part of the ongoing work to reach a decision as to what the cleanup is.  

But it would ‑‑ you can understand how it would complicate things a little bit if for each groundwater report they received, for example, to approve it they had to go through CEQA.  And that, generally, is not thought to be a project, if that is helpful. 

MS. COOK:  Can you, as part of the definition of ‑‑ there are various different types of projects, and I would like him to expand on that issue.  For example, a project in the Department is a very well‑defined level of projects while the City, as part of a general panel, goes through a lot different types of projects.  So the definition of "project" can be very, very broad or it can be very, very narrow.  And it will go into ‑‑ you know, it impacts how they approach it.  

So I do want you to recognize that the definition of project can go from DTSC saying they have to dig up, you know, four cubic yards, which falls into your common sense.  We never heard that expression before.  Okay.  But I will go back and tell my CEQA people, and they probably will not like it.  And considering what they make me go through to define that, it doesn't fall into that definition for me either.  

To a very, very small "dig up four cubic yards" to a city doing a massive rezoning as to how they want to ‑‑ how they want their city to lay out, you know, this is where they want residential, this is where they want industrial.  It goes from one extreme to the other.  So the definition of "project" is very, very big.

MR. WEINER:  Let's take a couple of examples.  If a city has discretion ‑‑ they entered a contract.  The City has the discretion to lease property.  Those are discretionary decisions.  And they are subject to CEQA.  They are usually thought to be an exemption, either common sense or because you decide there are no impacts from a lease or a contract.  But sometimes they are.  

The general plan is subject to CEQA.  Rezoning is subject to CEQA.  So there are many, many ‑‑ there are far more decisions by cities and counties and other jurisdictions that are subject to CEQA on the whole than, say, are applicable to the Department of Toxics or Water Board or something like that.  And that was one of the original purposes of CEQA was to require local governments to think before they acted.  

But it is ‑‑ and it is the same way at the Federal level.  Where NEPA, which is the equivalent statute requires for larger federal projects, not just discretionary projects but for larger ones, which we won't go into here because NEPA is not involved in the site, but required the Federal Government to think of all of the environmental consequences before they take action. 

MR. WALTON:  Just to build on that just a bit, CEQA contemplates the possibility that you could have an activity, and there are a series of subsequent decisions that need to be head to implement that activity.  The project is ‑‑ defines the whole of the action.  So if you have got, for example, a development, we need a permit from the City.  But you may also have an impact on the wetlands.  So you need to pull a wetlands permit from the Army Corps of Engineers.  That is another permit that you may need to pull.  And there could be air emissions and so there are all of these various permits that you may need to pull.  

All of those individual decisions are not individual projects.  They are part of the whole entire project.  It is the whole of the action.  So that ties into this next point that I wanted to talk about which is the concepts of lead and responsibility agencies.  Because it is not uncommon to have a site like this one where you can have multiple agencies exercising jurisdiction concurrently over the site.  

So you have the idea of a lead agency which takes primary responsibility for conducting the CEQA review, and then you have responsible agencies that also have a permitting role, and they can play sort of a support role for CEQA purposes.  But the lead agency, the lead agency is the point that is in charge of overseeing the entire CEQA review process.  So who is the lead agency?  The lead agency is typically the agency that has the greatest responsibility for supervising or approving the project.  And any other agency that has some kind of permitting authority is a responsible agency.  

And the guidelines explain that the lead agency will normally be the agency with general governmental powers, like a city or a county, rather than an agency with a single or limited purpose.  And that is the general rule and there are always exceptions to the rule.  So I know of some sites that I have been involved in where a facility is a hazardous waste facility and needs to pull a conditional use permit from the City.  So the City is the general authority.  They serve as the lead agency, but they also have to have a hazardous waste permit from DTSC.  One could argue that DTSC has more jurisdiction over the site, so perhaps they need to serve as the lead agency.  I have seen it go either way at different sites.

There is also a process where the agencies don't agree about who should be the lead or responsible agency.  You can avail yourself of a process where it can ultimately be determined which agency ought to be the lead agency because sometimes the agencies disagree about this.  

MS. PADGETT:  Zack, I want to make a comment right there.  Looking back, we can't change the water that has gone over the dam, but looking back, when Zeneca showed up at the desk over here on the other side of the building to get the demolition permit for which they paid $1,058, and that permit was on a five‑by‑eight‑inch card, to tear down the entire site, that purple area over there on that map, 100 buildings or so, would it have been reasonable ‑‑ and I am not looking for a reasonable opinion here, but it is a rhetorical question.  Would it have been reasonable at that point to say, "This is CEQA"?  At some point CEQA needed to start, and the place was being torn down.  

So looking back just for the local community, here we are in Richmond.  We have other sites that are going to be demolished over time and possibly need to be cleaned up.  And I am just trying to take this as a lesson learned.  Maybe CEQA needs to start, then, because it didn't just start when they decided to put a shovel in the dirt; it started when they started taking the buildings down, in my opinion.  And that is rhetorical and it doesn't really require an answer.

MR. WALTON:  I guess I will just say that there have been cases that have been settled that have required a lead agency to adopt administrative procedures to better handle projects when they first come in through the door to address those kinds of issues.  

All right.  So we've got our lead agency, and we have determined that the project is non‑exempt.  So what is the next step?  The next step is to do an initial study to conduct that first ‑‑ engage that first stage of the environmental evaluation of the project.  

The purpose of the initial study is to determine whether there is substantial evidence to support a fair argument that the project may have a significant impact on the environment.  And I will come back to that phrase because that is a legally significant phrase.  That is the standard for ‑‑ the legal standard for determining whether you have to do an environmental impact report or a negative declaration.  

When the lead agency starts this process of preparing the initial study they engage in informal consultation with other responsible agencies and also the applicant to develop an assessment as to whether there may or may not be a significant impact.  

You may determine through that evaluation that there could potentially be a significant effect, but if you incorporate a mitigation measure within the design of the project itself so that project under review ‑‑ an example would be if you are approving a residential development, and the residential development will not have any significant environmental effects save for potential impacts to travel.  And you determine that if you develop a relatively straightforward traffic demand management plan, shuttles, you know, ride‑sharing, things along those lines, if you develop a plan to mitigate those impacts and you incorporate it into the design of the project so the project is not just a residential development but it is a residential development with this traffic demand management plan incorporated into it, then, as a result of that, you can prepare what we call a mitigated negative declaration and move forward with the project as opposed to going forward within the EIR. 

MR. WEINER:  Of course, nowadays you have to think about greenhouse gases. 

MR. WALTON:  That is true.  Apropos, this is just a list of all of the various categories of ‑‑ and potential environmental effects that a lead agency would normally evaluate to determine what type of CEQA review is necessary.  And if you look at the initial study negative declaration that the Department has prepared on some of the decisions for the site here you will see that they looked at all of these categories here with the possible exception of the last one, greenhouse gas emissions and climate change. 

There is a real radical development going on in CEQA that deals with the relationship between CEQA and climate change.  Previously, "Is climate change real or not?  Is the science out there or not?  Who knows."  That is the position that was taken a lot of times, so a lot of agencies didn't do anything.  AB32, where the state is now embarking on this very aggressive regime to reduce greenhouse gas emissions, that established statutorily that climate change was real and something that needed to be taken seriously.  As a result of that there has been a domino effect, and as a result of that there ‑‑ the state is in the process of developing CEQA guidelines for how to mitigate greenhouse gas emission and climate change.  

They haven't given us a lot of guidance on whether your emissions, your greenhouse gas emissions, are significant or not.  But this could be ‑‑ this could have a big impact on a lot of developments and cleanup actions.  Yes? 

MS. ABBOTT:  I don't know if this question should be kept until the end, but this with climate change.  I believe what the intent is is to prevent adverse effect on climate change.  But we also have had a concern on the CAG that climate change that is already in effect will cause a rise in sea level which could then create a contamination problem from the site.  Would that be addressed in this kind of a study? 

MR. WALTON:  It is an appropriate thing to be addressed.  Most of the attention so far in climate change is how do you evaluate whether your project's direct or indirect emissions like from your vehicle is significant enough to conclude that you could have a significant impact.  There has been less attention focused on what do you do about the potential consequences of, of course, rising sea level.  And the way it may impact cleanups is something to think about.  But I have not seen as much careful thought put into that.  But in terms of whether it is an appropriate subject, yes, absolutely.

MR. WEINER:  It would be a mandatory subject, especially in light of BCDC's study.  You would have to evaluate if they predicted there would be a sea rise here, what would be the consequence of that.

MS. PADGETT:  The name of our community advisory group is the Richmond Southeast Shoreline Area, which runs from about here all the way over to about here.  So there is a lot of Shoreline area is that impacted by that.

MR. WALTON:  Yeah.  That will be very interesting to see how CEQA develops to address those kinds of issues.  Now, one thing is that agencies are encouraged to develop what we call significant thresholds.  You are not required to develop these, but it sure is helpful when the agency has them.  You can look at this threshold that the agency adopted, and you can evaluate pretty clearly whether your project will or will not cause a significant effect.  

We see that more frequently with air districts where they have articulated if you have a project that causes emissions at such and such level, that will necessarily be a significant effect.  And below that it won't.  Most agencies don't have significant thresholds.  They can be time‑consuming and so on.  But without them each agency has to make an individual evaluation for each project as to if it has a significant effect.  We may see significant thresholds develop for greenhouse gas issues.  It is getting a lot of attention, but it is not clear if that is going to happen or not.

MR. WEINER:  And of course the development of those is discretionary and subject to CEQA.

MR. WALTON:  All right.  So I want to get back to the standard for EIR and negative declaration.  The lead agency must prepare an EIR whenever substantial evidence in the record supports a fair argument that a project may have a significant effect on the environment.  So what do these terms mean?  Because this is really the heart of the matter.  

A significant effect on the environment means a substantial or potentially substantial adverse change to the environment.  So a small change or just any change is not enough for it to be significant.  It has to be substantial.  The evaluation as to whether there is a significant effect needs to be supported by substantial evidence.  So what is substantial evidence?  Substantial evidence is relevant information and reasonable inferences from that information indicating there is a fair argument that can be made to support a conclusion ‑‑ I'm sorry.  Substantial evidence means that enough relevant information and reasonable inferences from this information that a fair argument can be made to support a conclusion even though other conclusions might be reached. 

So you could have evidence that suggests that there is a significant impact, and you can have evidence that suggests there isn't a significant impact.  But because you have some evidence you have got some substantial evidence.  That becomes very important as to whether you have to do an EIR or a negative declaration.  Just to cut to the chase, if there is any substantial evidence that there may be a significant effect, you have to do an EIR. 

MR. ROBINSON:  Would you define "substantial evidence" in the sense of common ‑‑ Zack, would you define substantial evidence in the context of ordinary citizens who believed and who stated that this site held significant ‑‑ the potential for significant impacts, who did not have a budget for scientific review but who presented their arguments squarely in front of the City Council in terms of this case? 

MR. WALTON:  Well, I mean, it's an interesting ‑‑ it is an important issue, and it is a controversial one because one of the things that substantial evidence does not include is speculation and it doesn't include public controversy.  So just because the community is up in arms about a particular project does not mean in and of itself that there would be a significant impact, and just because you think that there could be a significant impact is not in and of itself enough.  

But there are situations where you have a community that does not necessarily have the resources.  So there is some case law, there are some developments out there where if the community puts enough reasonable information that there could be something, it is almost as if the agency is put on inquiry notice that they need to look at this.  And if they don't look at it, if they just brush it off, they blow it off, then I guess the tie goes to the community in that situation.  

So it depends on if you present enough information that suggests that the agency ought to look into it and if they refuse and fail to look into it then you are at a point where you are developing a record that could support your position.

MR. ROBINSON:  When the Federal Government has listed this site as a potential Superfund site, and that would tend to think ‑‑ make an average person tend to think that there are hazards here.  When the decision‑maker brushes that off, what recourse does the average person have?  Who would adjudicate the decision‑maker's decision in that sort of situation where we feel they are making a bad decision? 

MR. WALTON:  Well, the process is set up so that if you feel that the incorrect decision is being made you participate in the administrative process, you submit your comments, and that gives you legal standing such that if the agency disregards what you are doing, you have established the legal standing that you need to go to court.  But that is the recourse.  That is the way it is set up.

MR. ROBINSON:  This will be my last interruption.  I really enjoy your presentation.  In the case ‑‑ what I am leading up to is that for a town like Richmond that is economically challenged that would really like to do everything that Steve wants to do in redevelopment, and bravo to that, increase the tax rolls, make the local economy robust, we are tripping over our own feet to develop these sites.  

How do we get DTSC to be the lead agency instead of the City Council that is very, very eager to infuse their economy at breakneck speed at whatever cost, human or economic? 

MR. WALTON:  I am going to conveniently defer that to Peter.

MR. WEINER:  Generally speaking, the law does not look at the economic circumstances of a lead agency nor whether its decision‑making is good.  It looks at the types of issues that Zack said earlier, which is is it the government with the greater broader powers.  There are occasions when DTSC has asserted that it was the lead agency when that has been challenged.  Usually if a local government challenges it they win.  

With regard to that issue, if a local government, whether it be Richmond or anybody else, decided that an EIR was not necessary for its decision‑making, then the other agencies, the responsible agencies who also have discretionary permits to issue could say, "Well, we think it is necessary for ours."  So they could challenge it.  So other agencies could challenge that.  

That is not an issue at the Zeneca site, and I doubt that it will be at UC Richmond Field Station.  It can be in smaller sites.  DTSC in Southern California, because I would never ‑‑ I don't know what is done in Southern California, but in Southern California ‑‑

MS. COOK:  Do you want me to leave the room? 

MR. WEINER:  No, no.  DTSC didn't used to do EIRs ever for cleanup.  They said that any cleanup is a good thing.  So how can you think there is a bad thing that is going to happen?  And they did that at an old jet fuel dump in Fullerton, in Southern California, where they decided they would dig it up all and move it to Bakersfield or around there.  

And the Bakersfield people challenged that and said, "This isn't a good idea."  And, indeed, what they found was digging all that stuff up, because of the jet fuel and its volatility, could really be bad for people.  And eventually the court said, "You need to do an EIR on this."  So this was back in 1982 period, 1983, I think.  Maybe it was '87. 

MS. COOK:  In '82 we didn't exist.  Go ahead.

MR. WEINER:  You are right.  You didn't exist then.  It was about '85, '87, '88.  So they had to look at all of these things, and they actually came to a different decision.  So there are still smaller sites where DTSC does not ‑‑ goes through the process and says, "We are going to issue a mitigating negative declaration.  This is a good thing.  There aren't real dangers here.  

That is not what is going on here, as you know, when the EIR is being prepared.  You get into the judgment issues as to how the EIR is prepared, and that's what Zack is going to get into, and, as Zack says, that's why you have public participation.  

But participation is not only by the public.  It is by all of the other agencies too.  So if the local government said, "Oh.  We want to put childcare centers right on the bare ground on this site and have all of the kids play in the dirt," and assuming there was no cap or no cleanup, let's just say it was going to be the way it is, then other people, other agencies might object and object successfully.  And if they weren't successful and the agency still went ahead with this decision, as Zack says, eventually people go to court.  So I hope that is...

MS. PADGETT:  I think part of what is at issue here is that on Lots One and Two, the northern 27 acres of the Cherokee Zeneca property, the City of Richmond passed a negative declaration to go ahead and develop some 450,000 square feet of development on that property at the last meeting of the City Council in December 2002.  And we have since figured out that that property is still polluted.  And a negative declaration was passed by the City Council in this room.  

So I think part of what we are trying to do is go back and learn our lessons well about what we could have done as a community to say, "Negative declaration doesn't apply here," and really push the envelope to say, "It doesn't work appropriately.  You are the wrong agency."  Something should have happened there.  So I am not sure that it requires any answer.  I think that is part of what is going on ‑‑ that is part of the background here.

MR. WEINER:  And generally, as Zack will get into later, if you snooze you lose.  If somebody issues a negative declaration and you don't challenge it, it becomes the law.  The statute of limitations passes and you can no longer challenge it.  I think we should probably continue. 

MR. WALTON:  We were just talking about the standard here.  I just wanted to get back to the idea of substantial evidence and when you have to do an EIR.  Because the idea is that if there is any substantial evidence that there may be a significant effect, you have to do an EIR.  

If you have got some substantial evidence that there could be a significant air impact and you have a whole bunch of substantial evidence that there won't be a significant air impact, you still have substantial evidence.  You have got to do the EIR at that point.  

The standard sort of flips once you do an EIR.  Once you have gone through the public participation and once you have gone through the process of doing the EIR, so long as there is any substantial evidence supporting your evaluation you are okay, but at that point you have gone through the whole process of going through the EIR.  So you have the benefit of the substantial evidence test in that case.  

But when you are at the negative declaration stage, if there is a fair argument that there may be a significant effect you have to do an EIR.  So one of the things is if you have a project, if the City or whatever agency is evaluating a project, and you have concerns about whether they are going to do a negative declaration inappropriately or not, then you have to participate in that process at that point.  You have got to generate enough information, enough reasonable information to indicate that there could be a significant effect.  

One of the things that we counsel our clients ‑‑ one of the things that we talk to our clients about is the standard of review.  You know, the standard of review is a lot more deferential in doing an EIR than when you do a negative declaration.  The problem is the EIR takes a lot more time.  So these are just the considerations.  

We talked about this a little bit earlier.  The negative declaration is the written statement that says that the project won't have a significant effect.  Essentially what it is is that you have your initial study, and you attach to that, like, a cover page that says based on what is in the initial study this won't have a significant effect on the environment.  

We talked about a mitigated negative declaration, and that is where the mitigation measures are incorporated in the design of the project itself.  And that is the way that you can ‑‑ despite the fact that there could be a significant effect, that is the way you can still keep within the realm of the negative declaration.  You have the benefit there of a less robust process that you have to go through, but you have the burden of having to defend that action ‑‑ defend that decision, maybe not having all of the benefits of the substantial evidence test there.  And we talked about the standard of review.

MR. WEINER:  You can skip this one, I think, Zack, at least at the moment, if everybody is okay with that.  We are out of time. 

MR. WALTON:  The only thing I want to say is when you get a negative declaration it needs to be circulated for public comment.  There is no obligation that the agency will hold a hearing on it.  

There is no obligation that the agency responds to comments on it.  It is pretty common to develop responses to comments, but if the comments received in themselves constitute significant evidence or there could be an impact, then the agency has to revisit its initial decision and maybe go back through the EIR stage.  So that is why it is critically important to participate in that administrative process and submit your comments.  That's how you can potentially change it over to an EIR process if you think that is more appropriate.  That is how you establish your standing to challenge the project at a later date, if that is what you choose to do.

MR. ROBINSON:  If a lead agency has a policy of upholding public meetings, they can't not hold the public meeting on a particular project.  They have to maintain their policy.  Is that correct?

MR. WALTON:  I believe that would be the case.  That would not be a function of CEQA.  That would be a function of their own inherent enabling law.  I think we talked about the EIR enough as well.  It's just that the EIR has to evaluate all of the significant effects.  

Another important aspect of the EIR, it has to identify mitigation measures for potentially significant effects, and it also has to include an evaluation of a reasonable range of alternatives to the project.  So that's how you start engaging in an evaluation as to whether something else would be better than this project in light of the fact that it may have a significant effect.

You don't have to do that alternatives analysis if you are doing the negative declaration.  

MR. WEINER:  Just one thing that we passed over that I want to make sure you know.  If you do a mitigated declaration, the law changed a few years ago to require that there be a mitigation and monitoring plan that is enforceable.  So when they say, "This won't cause the harm because they are going to do this.  We don't have to do an EIR," even though that is right, they then have to enforce those mitigation measures.  Okay.  So go ahead.

MR. WALTON:  The EIR procedure is more intense when you ‑‑ the agency ‑‑ when the agency indicates it is going to do an EIR you have to go through a scoping process.  So there should be notice of preparation.  

At that point the lead agency ought to be consulted with the public for a scoping session as to what is the extent of the evaluation, what potential environmental effects ought to be evaluated in greater detail than others.  It may be clear that there is not going to be any impacts to cultural resources, for example, but there could be significant ones in biological. 

MR. ROBINSON:  In terms of EIR, in terms of neg. dec. versus an EIR, the scoping is mandatory, the public scoping is mandatory for any EIR, and it is optional for ‑‑ it can be private scoping for a neg. dec.?

MR. WALTON:  There is no formal scoping process through a negative declaration.  There is nothing to prohibit that from occurring on an informal basis.  Statutorily if you have to go through the EIR process you then have to scope out the extent of that environmental review.

MR. ROBINSON:  When you say "scoping," you mean public scoping? 

MR. WALTON:  Yeah.

MR. WEINER:  What you are doing is you, the lead agency, say, "We are going to prepare this EIR, and what you try to do is figure out who are the other responsible agencies.  Who else is going to have to issue a permit for this project because they are going to be the responsible agencies.  

So if the city here, for example, were doing it, they would know that nothing happens at this site unless a RAP is issued by the development.  They might consult with the Water Board to see if there is anything with regard to impacts or groundwater or surface water where the Water Board will have to do something and tell them about it and invite them to help figure out what the scope is and so on and so forth.  

There might be air district.  There could be state lands.  There isn't in this case, I think.  It could be the Army Corps. if it were involved.  But there are a lot of different agencies, some that you have never heard of, that could be involved.  Someplace else it could be a mosquito abatement district.  

So they are doing that, and they usually do that, not in the scoping meeting.  They do it with a notice of preparation to figure out who else is involved.  It goes through a state clearinghouse.  And then the public scoping is a chance for the public to come in and say what they think should be involved.  But usually in the scoping meeting the lead agency starts by saying, "Here is what we think is involved."  So they are giving you an idea of what they are going to do.  And you say, "Well have you considered this and that?" 

MR. WALTON:  So you engage in the scoping session.  At that point the agency or the consultant of the agency has hired, for example, will start preparing a draft EIR.  At that point we'll have what we call the administrative draft EIR where the lead agency will distribute that draft to the other responsible agencies for their review and comment.  

That document is not a public document at that point in time.  It is an internal document for the agencies to consider.  After the review of that you then get the draft EIR which needs to be circulated for public comment.  And when it is just purely a local project, it needs to be available for review for 30 days.  When a state agency like DTSC is involved there is a review period of 45 days.  Public hearing is not required, but it is encouraged.  And it is pretty common to have one.  

There is an obligation to prepare responses to comments, unlike significant ‑‑ a negative declaration, and in my experience sometimes preparing the responses to comments can be more time‑consuming, more extensive, more cumbersome than preparing the initial environmental impact report, and it can add a significant amount of time to the process as well.  

If significant new information is developed during the course of time that the project is under review or if there is significant information based on the comments that you received, you have got to revise your document and you have to recirculate it for public comment to go through another round. 

At that point finally you get to the point where your EIR is in final shape and you are in the position to adopt the final EIR and approve the project.

MR. WEINER:  This chart is the guts.  The one you just ran past is the guts of what happens in CEQA.  Because CEQA is thought to be a procedural statute and an information‑gathering statute, it is very important that all of the process be followed.  Now, if there are certain kinds of ministerial mistakes, like you made 17 comments, and one of them is, "What the hell are you doing here," and you didn't answer that one, that may be okay.  

But all of these things need to be followed.  If the agency doesn't do the notice of preparation right or the scoping right or it doesn't consider various issues which we are about to get into in the EIR, if it doesn't respond to comments, give the appropriate time for that, if it doesn't hold the public hearing correctly, all of these things are what lawyers go after, because the thought is that CEQA doesn't require people to do things so much as it gives the local agency the decision‑making authority once it knows everything.  

Now, often CEQA is referred to as a procedural statute with teeth because it actually does have requirements.  And we are going to get into those, because you must mitigate.  You must do environmentally‑friendly alternatives if they are available.  But the process is very, very important.

MR. WALTON:  I will just quickly go into who can challenge the CEQA decision.  We talked about this a little bit.  So long as you participate in the administrative process you have what we call legal standing to bring an action in court to challenge it.  One of the important things just to note is that if you make a comment about X, and somebody else makes a comment about Y and you bring a lawsuit, you can challenge the project on X and on Y.  You can challenge it on anything that any member of the public has raised so long as you participate in the process yourself.  

This is just a chart to show you the schedule to show you how long, how quickly it can take.  There is no real need to go through it except to say that it can take, like, a month or so to do the evaluation for an exemption and go through that process.  A negative declaration can go quickly.  I have seen them frequently take six to nine months.  And an EIR can frequently take 12 to 18 months or, God forbid, even longer.  

So I just wanted to talk quickly about some of the common CEQA issues that get litigated.  And one of the issues is the project description, having an accurate project description.  That's where we were talking earlier about the project includes the whole of the action.  So you must include in the evaluation of the project all of the reasonably foreseeable components of the project.  

You can't engage in what we call piecemealing.  You can't break up your project into a bunch of little ones so you can say each little one has no significant effect.  You have to look at the project as a whole.

MS. PADGETT:  Here, here.

MR. WEINER:  Sherry's question is how do you do a removal action work plan in the middle of a cleanup without going through CEQA. 

MR. ROBINSON:  That is my question. 

MS. COOK:  I think the issue really comes down ‑‑ the question you are really asking is at what point ‑‑ sometimes DTSC ‑‑ you opened the door, so you are going to have to figure out how to close it too.  The issue is what is the project and what does the project define.  You all may sit down here and decide today that, for example, the Zeneca site is going to be redeveloped.  But there is no project description out there that outlines a redevelopment plan.  So as long as that doesn't exist and I have to go do X, Y, Z because there is a public health threat, I am going to do X, Y, Z because I am the lead agency and the responsible agency because the project hasn't been defined that way.

MR. ROBINSON:  (Inaudible.)

MS. COOK:  Yes, whether it is piecemeal.  I think what you were trying to start at the beginning is if at the beginning they did a demolition permit should they have known what the redevelopment was going to be, and would that have been piecemealing it.  Maybe.  It depends on what it is.  It comes down to what is the project, and do you have a project that is bigger or smaller that exists at that time.  

MR. ROBINSON:  It was obviously speculative land‑clearing for a real estate project.

MR. WEINER:  The smaller question on the demolition is if you believe that the demolition itself will have adverse environmental consequences, is it then not so ministerial to generate some environmental review.  But that is a different question. 

MS. COOK:  To go back and answer Joe's question, your question was it is a demolition permit.  Obviously it is a property and you are going to do something else.  So was that bifurcating the process? 

MR. WEINER:  Generally not.  If you know that it is going to lead to that, that is fine.  But if you don't know, and often the property owner would not know ‑‑ they want to demolish this and sell it is what they want to do.  And that's what they did. 

MR. WALTON:  It has to be reasonably foreseeable.  That is the standard they fall back on.

MS. PADGETT:  It was foreseeable.

MR. WALTON:  How clearly defined ‑‑ how tight is the definition of "reasonably foreseeable"?  People will litigate about this, but that is the principle that you fall back on, are the subsequent stages that you now see, were they reasonably foreseeable then.

MS. PADGETT:  And my point about the piecemealing had to do with the property being divided up into seven or so pieces.  And the Lot One, Lot Two, Lot Three being ‑‑ extending down to the southern end of that white cap, and then we have this other piece, another 20 or 30 acres, that is at the south end.  So it is not to be taken up here.  I just wanted to say that it appears there is another piecemealing going on.

MR. WEINER:  The point was that if you wanted to subdivide those properties as they actually were and have them in different lots and clean them up separately, could you do that.  And at the time that they did it I would venture to say DTSC was not there to say, "No, this is all part of a whole."  So sometimes it is a little bit hard to have hindsight.  So...

MR. WALTON:  A noncontroversial presentation.  One of the other common issues is the question of baseline.  When you are evaluating whether a project has a significant effect you have to compare that against something to determine whether it is significant.  So what is your base on your environmental setting for evaluating the consequences.  And the general rule is that the environmental setting ought to be the existing conditions at the time that the notice of preparation when you got started ‑‑ when you indicated when you were going to go through this process, what are the environmental conditions at that time.  That is the general rule.  

I have seen agencies ‑‑ I have even seen DTSC deviate from that at times.  One of the issues that can come up is when you are evaluating a project that is going through a modification that did not previously go through any kind of CEQA review before, either because it predated CEQA or because the agency just didn't follow CEQA at that time, what is the baseline at that time, there is some case law that makes it pretty clear that it ought to be the existing conditions, but sometimes the agencies deviate.

MR. WEINER:  Just to be clear, whether you accept it as an environmental impact now or part of the baseline, because you look at cumulative impacts as well as the impacts of the project you will always catch it all together anyway.  So there may be some legal differences, but, generally speaking, you are going to look at all of the impacts of the project either by the cumulative impacts or through the direct impacts.

MR. WALTON:  The reason why they say that CEQA has teeth is because it imposes an affirmative obligation to avoid and mitigate significant environmental effects.  So if there are feasible mitigation measures that you can implement to reduce those environmental effects, you are legally obligated to impose them, to put those in place.  

And there needs to be substantial evidence supporting your decision.  So if an agency wants to impose a mitigation measure ‑‑ if an agency wants to impose a mitigation measure and the project applicant doesn't want to because it is more costly, that is not enough.  If it is feasible it needs to be implemented.  So that is another issue that needs to be mitigated pretty quickly.  

Another issue that Peter was just alluding to was the idea of cumulative impacts.  So if your project has incremental emissions ‑‑ I will go into air emissions because it is easy.  If your project has a very small increase in air emissions that on their own are not significant, but when you combine those with the incremental emissions with other reasonably foreseeable projects, accumulate those ‑‑ when the cumulative effect of those emissions is considerable, at that point that can be a significant effect. 

So just because your project has small emissions does not in and of itself mean that you are out of the CEQA box.  It is critically important that you look at cumulative effects.  There can be a lot of controversy about how you evaluate, whether there are cumulative effects or not.  One of the key issues is to identify all of the potential projects that could be included in that.  

I know that there was some significant litigation involving Richmond a couple of years back that dealt with ‑‑ that dealt with properly identifying all of the projects to be evaluated and the cumulative effect.  

So typically what you do is you assemble a list of recent past, current, and reasonably foreseeable projects.  But where is that list?  Where does it reside?  How do you find it?  How do you know that it is adequate?  And another technique for evaluating cumulative effects is to see whether there is an agency that is adopted under the regional plan for air emissions, which is a common thing, or a general plan that ought to be looking at cumulative effects as well.  There is always an issue as to whether your methodology is under‑inclusive.  On that basis you can challenge the cumulative effects analysis.

The other issue we talked about is an alternatives analysis.  There needs to be alternatives.  One of the alternatives needs to be a no‑project alternative.  So that is what would ‑‑ what would the environment be like if you didn't move forward with the project.  If you are talking about an existing facility and there is going to be a modification to the project, then the no‑project as alternative is just a continued operations of the existing facility.  And then in the evaluation of the alternatives you have to identify the environmental superior alternative.  So the idea here is this is how you can evaluate and weigh the pros and cons of various projects.  So you can see that the proposed project has certain benefits, but it also has certain environmental effects that you can mitigate to the extent that you can, but there is essentially an alternative here that you may prefer that has less significant environmental effects.  That's how you have this informed decision‑making with the EIR.  It is a document where the public agency goes through the process of balancing that, weighing that.  

There can be an infinite number of alternatives to a project.  So the agency has to engage in an analysis of a reasonable range of alternatives subject to the rule of reason.  So what's reasonable depends.  But it just needs to be a reasonable range so there is a meaningful evaluation of alternatives for the project under review.  

MR. WEINER:  And to be clear, the alternatives are in relationship to the environmental impacts of this project.  

So whatever this project is, and in this case, for example, let's say that it is a remedial action plan and a proposed land use development, then the question is usually not what is the no‑project alternative such as just leaving the land as it is now, because you probably want it cleaned up in some way, but rather what are the alternatives that would decrease or render insignificant the environmental impacts that are identified in your CEQA document.  

So it is not just you have to consider putting in an amusement park on the property because that is an alternative.  It is what are the alternatives that will lessen environmental impacts, whether or it be traffic or exposure to toxics or visual impacts.  

So for example, when people build a hotel, often some of these other issues aren't there, but traffic might be, for example, or esthetics.  And one of the alternatives they always almost have to consider is a smaller one, or less dense development in a residential development or mixed use instead of, you know ‑‑ so you get to other land uses that might still achieve an objective, and in terms of what the objective is, that is also a question that often has to be answered broadly or narrowly.  And if people are too narrow, like the objective is to build this project so I am not going to consider an alternative, that won't fly.  So all of these things are things that people try to get a good handle on.   

MR. WALTON:  We have already talked about responses to comments.  I guess I would just say that if you raise an issue and the agency says, "No, we disagree," that is not an adequate response to comments.  This is something to consider.  

Another common issue, a CEQA issue, is the subsequent review of a project.  What happens when there are changes to the project that has previously been evaluated.  How does that need to be evaluated under CEQA.  So if you have got a project that has been evaluated under an EIR, a negative declaration, all of a sudden there are changes being proposed to it, do you have to go through the process all over again or can you just tack on to what you have previously done.  

An example is if you have a cleanup action, and I am dealing with this on a different site where we have a cleanup action where the selective remedy was a groundwater treatment.  And in the passage of time they decided that there was an alternative technology that would be better for remediation, to inject something into the water and the soil and the bugs would eat up the contaminants and it would be better.  

How does that need to be evaluated?  Well, if there is significant ‑‑ if the change is a significant change to the project or if the change will have new significant effects, there is ‑‑ if there is a significant change to it then you have got to do what we call a subsequent evaluation.  

There may be a subsequent EIR because you have already done an EIR, you do a subsequent EIR, and maybe a subsequent negative declaration.  You have to do another more searching evaluation of that change.  Or you can determine that there is no significant change to it, and you don't necessarily have to do anything.  Or you can do what we call ‑‑ you can prepare an addendum, an addendum to the document that you have done before.  

So there can be any number of changes to a project that can be small, and for purposes of CEQA requirements the agency can just say, "We have taken a look at this.  We don't think there is a significant change.  We think the environmental evaluation that was previously done is adequate for purposes of evaluating the environmental effects and informing the public.  So on that basis we don't think we have to do an additional analysis.  Here is an addendum."   

MR. ROBINSON:  Would a series of ministerial orders from DTSC provide evidence for that sort of subsequent action?  In other words, you are going along with this discretionary project.  The project proponent is going ahead with a series of actions based on a discretionary project.  Then there is a series of ministerial orders from DTSC for cleanup along the way because it is basically a forensics action after the clearing of the land.  Would that underpin a subsequent review?   

MS. PADGETT:  I don't understand.

MR. WALTON:  You say you have a project that has been evaluated, and then there are a number of sort of minor changes to it, and can you accumulate all of those minor changes and say, "Has this project changed significantly?"  

MR. ROBINSON:  Basically a neg. dec. was done.  You get to a certain spot and say do we want to stop and prepare it again. 

MR. WALTON:  That is the argument.  I mean, you are at a point where if you think it has gotten to a point where there has been a significant change, an addendum, or just brushing it off is not enough, you need to do a more robust analysis.  You are at the point where you need to make a decision on whether you are going to get ‑‑

MS. PADGETT:  That's what we have here.  That's what happened.

MR. WALTON:  I am not going to comment on that.

MS. PADGETT:  That is what happened.

MR. WALTON:  Maybe we can talk about it a little bit more.  In the next two slides we have just a little bit about how CEQA is going to apply it for this particular site.  I almost feel like I should put on some battle armor here.  But I am not responsible for it. 

MS. COOK:  You are not working on the project anyway.

MR. WALTON:  I hope to.

MS. COOK:  Really?  Okay.

MR. WALTON:  I am going to have to call on others here.  I really don't know the history of the site that well.  When the site cleanup requirement ‑‑ when the orders were first issued in 2005 ‑‑ when the Water Board issued the orders in 2005, the Board concluded that that action, the issuance of the order itself, was exempt from CEQA, the exemptions that we previously talked about, regulatory enforcement actions.  So the order itself was deemed exempt, not necessarily the actions that are required pursuant to the order are deemed exempt.  

Around the same time when the Department prepared the removal action work plan for the removal of 500 cubic yards, at that point the Department determined that a negative declaration was appropriate for that decision.

MR. WEINER:  Our dates are off here.  I think our dates are off.  Sorry about that.

MS. PADGETT:  I think we should probably skip this slide.  I think there are things about this slide ‑‑ let's skip this slide.

MR. WEINER:  I think what is useful to know is this on the previous history.  Is the Water Board ‑‑ the regional water boards throughout the state have generally taken the view that several of their types of actions are exempt from CEQA.  One of them is when they issue cleanup abatement orders or cleanup requirements, they take the view that that is an order that is not subject to CEQA.  

Now, one could say, well, but if there is a plan to do it and they go through the exact same kind of investigation and determination that DTSC does with a RAP, isn't that really a discretionary decision that should be subject to CEQA?  But we are merely relating how the Board views it.  

The Board also views, as we said before, issuing surface water NPDS permits as exempt, and the courts recently upheld that; whereas doing basin plans for surface water is subject to CEQA.  So the Water Board is not an agency that is as friendly to the process as DTSC.  That's just not how they do it. 

And in this case they didn't go through CEQA in the various orders when they had jurisdiction over this site.  So one could have taken issue with that if one were involved at the time, I think more likely the 2002 era.  But that's what happened.  The ‑‑ we have now got a slide up for the DTSC cleanups and what happened there.

MR. WALTON:  Is this accurate? 

MS. PADGETT:  Kind of close.

MR. WEINER:  The other side was ‑‑

MR. WALTON:  Right.  All right.  So for the Lot One removal action work plan, the Department prepared a negative declaration for this one.  I don't know how costly and expensive that removal action was. 

MS. COOK:  It was less than a million.  So was the RAW.

MR. WALTON:  There is a categorical exemption that ostensibly could have been used in that case.  Instead the Department prepared a negative declaration. 

MS. COOK:  A lot of things ‑‑ we probably should answer that question that you had brought up.  The Department did issue orders.  We did not do CEQA because of the ministerial actions because we issued the orders.

MS. PADGETT:  You issued a time‑critical removal action for the Lot One PCB. 

MS. COOK:  Right.  That is the one that is up there.  And we did a negative declaration.  The reason why we did the exemption ‑‑ if you want to help me out I will gladly do that ‑‑ a lot of the exemptions don't allow it to be when you have a listed site. 

MR. WALTON:  Is this a Cortese site? 

MS. COOK:  Yes.  This is a Cortese site.

MS. WALLIS:  I am sorry to interject.  This is just a quick time check.  So we are running about ten minutes beyond the allocated time, which is fine.  Just wanted to bring that to the forefront.

MR. WEINER:  We are on the second‑to‑last slide.  

MS. WALLIS:  And I know we have been asking questions throughout.  I am just doing this for the sake of the agenda.  So you are aware, and we'll maybe take a couple more questions and comments when you complete the slides.

MR. ROBINSON:  We'll probably go over.

MR. WEINER:  So if there are further ‑‑ I know this has been of interest to the CAG.  We are just sort of stating what has been done by DTSC.  And what Barbara was saying is there is a statute that doesn't allow an agency to issue a notice of exemption from CEQA on certain kinds of sites, this being one of them.  So they did a negative declaration on the removal action work plan on the grounds that it would not create ‑‑ it did not have the potential to create harm to the environment to do the RAW.  You might say they didn't do enough or you might say you didn't like it, or you could say whatever you wanted, but if it wasn't going to have a significant impact ‑‑ adverse impact on the environment to do what they did do, then it is appropriate to issue a negative declaration.

MR. WALTON:  I am questioning my slides here, but what was decided for the time‑critical removal action?  Was that deemed exempt?

MS. COOK:  Yes. 

MR. WEINER:  That was at the Richmond UC Field Station, which was not a Cortese site. 

MS. COOK:  (Inaudible).

MR. WALTON:  So that was a small removal action, and it wasn't the Cortese list, so that's why the common sense exemption was deemed to apply.

MR. WEINER:  The questions that arise for the Department are ones that one can ‑‑ reasonable people can disagree about.  They have to do not with the ‑‑ usually with the exact determinations that are made but rather with what is project‑splitting and what isn't.  

And those are issues that are difficult for the Department ‑‑ where they want a removal, usually they want a removal to remove a source that is otherwise going to cause pollution.  And that's why those RAWs are treated differently under the statute and why you have a class exemption for the smaller ones, basically to facilitate a quick removal of contaminants so that they don't continue to pollute.  But, again, that is a policy issue that people can disagree on one way or the other.

MR. WALTON:  So moving on.  I guess we have the upcome feasibility study remedial action plan.  And the question is how is that going to be evaluated by the Department and the City pursuant to CEQA.  What I will say is it ought to be done in conjunction with development of the RAP and at the time that the remedial action plan is available for public comment, that that ought to occur currently, simultaneously with the CEQA document for review so the public will be able to comment on both of these documents simultaneously.  

So there will be comments on the RAP and there will be comments on the CEQA document that will be distinct.  That can be important because the Department, for example, has different administrative review procedures for comments based on the RAP versus the CEQA document.  But it remains to be seen what kind of documentation we are going to see.

MR. WEINER:  The notice and comment period generally goes on the RAP and the CEQA document usually concurrently.  So if it is 45 days for the CEQA document, the Department will usually give the same time period for the RAP.  We are told informally that ‑‑ although I don't know if Barbara knows ‑‑ that there may be an order coming out from the director that no 45‑day period is to run during the period from Thanksgiving to New Year's.  I don't know that yet, but that may be. 

MS. COOK:  Could I issue an order on that? 

MR. WEINER:  But otherwise it is 45 calendar days.

MR. WALTON:  Because there are going to be two actions, there is the remedial action plan and then there is also the CEQA document.  You can have a situation where you are challenging the DTSC decision, for example, the decisions made within the remedial action plan and also the CEQA document.  The CEQA challenge will essentially be put on hold while the Department goes through its internal administrative process for evaluating the challenge to the remedial action plan.  

So the department has its own regulations for how you would appeal a decision under the remedial action plan that is separate from CEQA, the details of that RAP.  And that can take a process.  It is an administrative process, notice and comment, and it is at the end of that, when that process is complete, that you would reactivate CEQA review. 

MS. PADGETT:  This is a question because ‑‑ an elementary question for Barbara.   

MS. COOK:  Okay. (Inaudible.)

MS. PADGETT:  It's for you, Barbara.  We have come to an agreement that you ‑‑ and we're very appreciative of that ‑‑ that you are going to allow the Community Advisory Group and the public access to the preliminary drafts or the drafts of the feasibility study and the remedial action plan as soon as you deem that it is viable in some form, let's say November or December, if that is when you are expecting to receive it.  

By this description, we hadn't seen the concurrence ‑‑ the ‑‑ another document that is moving along with it, which would be the CEQA document that I guess comes in and is being submitted to you around the same time.  And are we expecting to see that as well?  So could we, the CAG, see that too?  

MS. COOK:  No, because I don't think I will be receiving the CEQA document.  We haven't really ‑‑ I don't think that definition of "project" that is subject to CEQA has been defined yet.  And it may be a different definition than what the remedial action plan project definition is.  It goes back to the whole definition of what is the definition of "project."

MS. PADGETT:  The project hasn't been defined.  You have not seen ‑‑  

MS. COOK:  The project that would be defined by CEQA might be a totally different project than what the remedial action plan is.  And we need to go back and discuss that issue because I don't know if I am the lead agency of if the City will be the lead agency.  We have to go through that definition of "project."  

So please understand there could be two definitions of projects here, the project definition that is subsequent to CEQA which is a broader definition of "project" than the project that is subject to the remedial action plan which deals with remediation and cleanup activities which would be a subset of the project which goes back to Zack's presentation on responsible agency, lead agency, definition of "project" and all of the issues that go into this.

MS. PADGETT:  So we would be submitting comments to you on the feasibility study and the RAP and submitting comments to the City of Richmond on the EIR, or, the ‑‑ excuse me, the CEQA process. 

MS. COOK:  If it goes that way.  What will happen is ‑‑ what I am offering up to the group here is a draft document that is not going out for formal public review.

MS. PADGETT:  Right.  We all agree to that. 

MS. COOK:  It is just the draft document that the Department feels ‑‑ to give you ‑‑ based on your comments and requests to do that.  While that is out here then we are going to figure out what is the definition of the project that is for CEQA, and then a decision will be made as to who is the responsible agency, who is the lead agency, and then that process goes.  

Once that definition is decided and the appropriate CEQA document is prepared, then the FS RAP will go through a formal public review process.

MS. PADGETT:  Thank you.  Barbara.

MR. WALTON:  That is interesting.  I mean, if the City ends up being the lead agency, you made the point you are going to have two bodies that are going to be receiving comments.  And if you are commenting on the remediation aspects of the project through a CEQA lens, which is possible, you would accommodating the City, and the City would be consulting with the Department about how to prepare those responses to comments.  And simultaneously you will be submitting comments on the remedial action plan.

MR. WEINER:  If that happened, you would have two separate hearings.  There would be a hearing that DTSC convened on the RAP, and there would be a hearing that the City convened on the CEQA document.  And, undoubtedly, if the City was going through land use at the same time, you would go through all of the various steps that the City goes through in terms of ‑‑ I forget what they are, but design review and zoning and planning commission and so on.  So there would be several different hearings at the City at the same time.  There would be one CEQA document, usually. 

If, as in some cases ‑‑ which is not ‑‑ I understand it.  And I don't know because I haven't asked, but my understanding is in some cases, you will have a RAP, an FS and a RAP where there is no development planned, a potentially responsible party is cleaning it up, and they did the pollution and they just want to clean it up, and they'll sell the property.  They have got no development plans.  

In those cases the Department would usually be the lead agency because there is no other kind of permitting going on.  But it has to do with the closeness in time, usually, and the foreseeability of the other thing taking place.  If the land use is contemplated at the same time then it would be splitting to try to do two different CEQA documents.  

But usually a local government won't complete the CEQA process.  They may start doing some of it, like looking at cultural resources on the property or something, but they won't complete it until the Department has done a RAP because a city doesn't ‑‑ I am not saying the City, but a city usually doesn't want to have any kind of responsibility for what the cleanup is supposed to be.  So they wait until the RAP is ready before they start going to hearings on the CEQA process. 

MS. ABBOTT:  This is really like pre‑elementary.  This is a kindergarten question or something.  It has been reported in the newspaper that the developer has a plan to build housing on this particular site.  What is the legal status of that?  Is it a project?  Is the DTSC the lead agency for that? 

MR. WEINER:  What we were talking about earlier, Tarnel, is that the ‑‑ the Department has a role in its decision‑making in deciding what kind of remediation is appropriate for the site.  And for at least the past 15 years or so they have usually timed that determination to what they believe is an appropriate or allowable land use scenario.  So generally sites are cleaned up to a particular land use.  

You may remember that the Water Board did an issue to clean up water to commercial and industrial use.  So the Department, in looking at the FS RAP, will consider if that cleanup is appropriate for any reason, and if so, it would usually have some view of what land uses are appropriate, which it would then communicate, usually, to a city.  

I mean, I have seen that in other places.  I am not speaking for the Department and the City here.  The jurisdiction over whether that land use will be allowed is ultimately the City's.  The Department could say you cannot do it, but the Department cannot say you can do it, because that is a municipal land use rule. 

MAYOR MCLAUGHLIN:  Hi.  Who determines what level of cleanup it goes to?  I mean, you know, who determines, well, you know, this will be cleaned up to residential standards or this will be cleaned up to industrial standards?

MS. COOK:  Well, as an example of what I expect to see in this document is because the land use has not been decided, which the City is responsible for defining what the land use is going to be, as was discussed in Zack's discussion of ‑‑ in a CEQA document you look at a variety of alternatives.  What this document will go through is under this criteria this is the requirements that are being imposed.  Under this land use and criteria this would be the criteria and this is the land use.  So we will be giving, probably, a menu so that the City as part of its land‑use planning process can go through its process to define how it wishes to do it, because my department cannot dictate land use.  But it provides you as part of the process the information that is needed.  

So back to Tarnel's question.  I am not aware of any project.  No, I don't decide what the land use is.  That is the City's decision.  But my agency will provide the information to the City to assist them in going through that process.

MR. WEINER:  The other thing that the Department in more recent years has decided as part of that is what kind of length of time is going to be necessary and what provisions to assure that there is operation maintenance of any remedial measures over that period of time is appropriate.  

So they look at the long‑term stewardship or some people will call it financial assurance for the ongoing protection of people who are occupying the site for any reason, whether it is commercial or industrial.

MAYOR MCLAUGHLIN:  One more question.  When an environmental impact report is being reviewed and comments are placed by the public, and an agency's environmental consultant responds to those comments, and then it comes before a body, like a city council, to use an example, do the decision‑makers, the members of the council, have a right to say, "Okay.  These comments by the environmental ‑‑ or these responses to comments by the environmental consultant, we don't think are adequate and we reject that certification"? 

MR. WALTON:  Absolutely.  The decision, the findings, it is your findings.  So it needs to reflect the independent judgment of the council.  So just the fact that your consultant has given you something, you can deviate from that if you don't agree with it.  It has to ‑‑ it needs to reflect the independent judgment of the agency.  That's all I have got.  I hope that was helpful.  And I enjoyed it. 

MS. WALLIS:  Thank you.  Checking in on the schedule now, we have 35 minutes more of agenda items on the agenda at about eight minutes before the hour.  So before we go into our Tox Com report, just so I don't interrupt with a time check at 9:00 o'clock, what is the pleasure of the group? 

MR. ROBINSON:  I make a motion that we proceed into the Toxics Committee and skip committee updates and forward the approval of prior minutes and the question slips from prior meetings to the next meeting.  All in favor?  Any opposed?  Motion passes.  We'll go to the Toxics.

DR. ESPOSITO:  Thank you, Joe.  This evening I would like to talk about a document which was prepared for the Department of Toxic Substances Control by Weiss Associates.  And it has to do with the sampling of reference areas surrounding the Zeneca‑Stauffer site for the content of radioisotopes in soil and in water.  More generally what we have on the table at the Toxics Committee are three documents, this one, which I will review tonight, but also some follow‑up studies on radiological content of soil and water at the Zeneca‑Stauffer site and then a proposal for closure of this investigation.  

Now, one of the difficulties with this particular topic ‑‑ I think it is generally the case that ‑‑ for the public, the issue of being content that an area where radioactive materials were handled is now safe to occupy is always difficult.  That is ‑‑ it is the nature of the beast.  

The other issue is that there are a variety of ways in which you can go about characterizing radioactive material in soil and in water to various degrees of certainty.  And early on I think the CAG adopted the view that what we would like to have is a set of data which tells us what are the contents of radioisotopes in soil and water in the vicinity of the site so that we will have some sense of whether or not any contamination occurred at the Zeneca site.  

There is a separate question, and that is do these levels, wherever they are ‑‑ they could be in our reference areas; they could be at the Zeneca site ‑‑ do they exceed maximum contaminant levels?  Do they exceed, let's say, residential preliminary remediation goals?  These are really two separate questions.  

For the sake of the community I think it is useful to know what the reference ‑‑ what the values are for reference areas surrounding a site because there is a broad range of radioisotopes in soil and in water across the United States.  Let me give you an example.  The content of Uranium 238, one of the isotopes we'll be looking at in soil, depends upon what kind of rock is really included in the soil.  

If, for example, basaltic igneous rock, it could be a hundredth of a picoCurie per gram of soil, a vanishingly small amount of Uranium 238.  On the other hand, if you are in Florida and you are near a phosphate rock site, it could be as high as 40 picoCuries per gram of soil.  Across the United States, the median value for, say, Uranium 238 in soil and Radium 226, another isotope we are going to be talking about, is another half a picoCurie per gram.  That is broadly what is true for the United States.  

The contents with respect to water are also quite variable, and what we have for California, quite luckily, is a very extensive study that was done by Dr. Ruberu of the California Department of Public Health, Health Services Radiation Department, published in 200 ‑‑ in the year 2005 in which he studied the radioisotope content of California aquifers, 11 of them, using water drawn from 112 wells throughout the state and establishing what I will call the gold standard for the analysis of the content of radioisotopes in water.  

We have talked in the past about different methods.  In fact, the CAG was so bold at one point to pass a resolution that a particular procedure had to be used.  And then I remember that DTSC's attorney came back to us and told us that we didn't have the right to do that.  So we do tend to get into the details.  

So I would like to talk about the results that were presented by Weiss.  They essentially ‑‑ and Sherry is going to help me with this.  They looked at the three areas, the two different areas are Booker T. Anderson Park, which is there.  Then there is ‑‑ for water there is a site here called the 45th plume, which is bounded by McDonald Avenue and Wall Street, which is up there by I‑80, and it is clearly defined, as you can see.  And the area that they were also looking at, because it is definitely of interest and proximate to the Zeneca‑Stauffer site is the Harbor Front Tract area.  So the question that ‑‑ 

MS. PADGETT:  That is also over here on this map.  You can see that. 

DR. ESPOSITO:  Thank you.  And this is the area in which it is sort of engulfed by the Zeneca amoeba.  Some refer to it as a boot, but I am a biologist, so I see it as an amoeba.  The question posed by Weiss is what are the reference concentrations in water and soil for the principle radioisotopes that we are going to be concerned about which are uranium isotopes and radium.  

And the reason we are interested in those is because of the activities that went on at the Zeneca site.  We know that there was uranium melting in a building called Beryllium 80 ‑‑ can you more or less point that spot out ‑‑ in that general area, and there were about 17 melting operations of ingots that weighed about 40 pounds.  So that is about 648 pounds of uranium got melted, and about 4.4 pounds of uranium were unaccounted for.  In addition, a five‑pound ingot of enriched uranium was also melted in the furnaces on the site.  

Now the site is also a place were phosphate fertilizer was prepared.  And phosphate rock, as I just indicated to you in the earlier example, is very high in its concentration in Uranium 238.  So we are interested to know what are the soil and water concentrations at the reference sites and at the Harbor Front Tract, which is right nearby.  And we have the data ‑‑ we have extensive data sites from the Zeneca site now through which we could compare these reference values.  I am not going to be talking about the Zeneca site.  That is, we will do that next month.  I would like to talk about the reference values.

So let me be clear of what we are looking at.  Uranium 238 is a primordial radionuclide.  And it goes through ‑‑ it has a very slow half‑life, four and a half ‑‑ long half‑life.  It decays very slow.  It takes about four and a half billion years as the half‑life.  And it is the father of a whole range of daughter radionuclides including Radium 226, which is the direct precursor of Radon 222, which is the gas that seeps into homes and is the ‑‑ involved in lung cancer.  All of these alpha‑ and gamma‑emitting radionuclides are also implicated in carcinogenesis.  

So Weiss has sampled soil from the Booker T. Anderson Park district and the Harbor Front Tract business area and looked at them for a suite of radionuclides, Uranium 238 to 235, 234, and Radium 226.  And just to make this discussion a bit straightforward, I am not going to read the numbers to you for all of the radionuclides, and I will just concentrate on Uranium 238 and Radium 226.  

Okay.  What I did was I took their data, the data which they presented, and I calculated the averages of the ranges.  Samples were taken at different depths, from different areas.  There were numerous samples.  The point is what is the average value and what is the range.  

And if you look at Booker T. Anderson Park, you see that the value for our Uranium 238 is 0.489 PicoCuries per gram on average.  That is very close to the national average of 0.5 picoCuries, 0.594 picoCuries per gram.  If you look at Radium 226 at Booker T. Anderson Park, the value is 0.486 picoCuries per gram, which is also very close to the national average.  And you notice that the two values are very close to one another.  

And that is because when Uranium 238 decays in rock, which is basically where it is happening, the daughters that it produces reside together.  And over the eons, their levels of radioactivity become identical.  And that is called secula ‑‑ that is from the Latin "secula, secular," forever and ever.  And over the long history of the earth they then become identical.

So what we have here at Booker T. Anderson Park is the national average for radium and uranium in secular equilibrium, which is exactly what you would expect from naturally‑occurring radioactive materials, which these are.  

Now, if we go to the Harbor Front Tract business area, the average values for Uranium are ‑‑ for Uranium 238 the value is 0.498 picoCuries per gram, on average, and if you now move to the Radium 226 value it is 0.491.  The two values are in secular equilibrium at the Harbor Front Tract.  Moreover, they are identical to those for the Booker T. Anderson Park.  Moreover, they are identical to the national average for soil.  Thank you.  

So now we can move on to the issue of measuring uranium and radium isotopes in water.  A few things about water.  Uranium compounds and radium compounds have different solubilities in water.  Consequently, we don't see secular equilibrium for uranium and radium compounds in water.  Radium is less soluble in water of all types of alkalinities and acidities than uranium compounds, so the values for uranium are usually much higher.  

Over the United States the values for water are varied ‑‑ for uranium and radium in water vary very considerably.  You can go from a tenth of a picoCurie per liter of Uranium 238 all the way up to, let's say, 100 picoCuries per liter of Uranium 238 in the state of California that is distributed all over the state.  

Okay.  But in the Bay Area we are on the low end of the range for control values for aquifers and groundwater.  We are at the low end.  So if we look at 13 water samples that were examined from the 45th Plume, 45th Plume area, what we have there is we have two reference samples.  And they averaged 0.275 ‑‑ 4, actually, picoCuries per liter for uranium, and for radium it was 0.21 picoCuries per liter.  Okay.  It just happens that those values are rather close to one another, but that is not necessarily always the case.  

Now, one of the things that we want to point out about the values for radium is that one is very particular about such levels, and a preliminary remediation goal for residences for Radium 226 in water is .0008 picoCuries per liter.  But the maximum contaminant level is 5 picoCuries per liter, and we are nowhere near that at the two reference samples.  We have .2 and the contaminant level is 5, the maximum contaminant level.  

We have samples taken from the Harbor Front Tract.  All ‑‑ there were nine ‑‑ about nine samples taken at different times.  And then, finally we did, from the Harbor Front Tract, 13 water samples examined with extremely good precision chemical analyses as well as spectrometric analyses were done, and the Uranium 238 content was 0.83 per liter and the radium content was 0.24 per liter. 

All of the average uranium values were less than residential preliminary remediation goal levels and less than their maximum contamination levels.  The average for the Radium 226 values in water were also always greater than the residential preliminary remediation goal and less than the maximum contaminant level.  

The values for uranium and radium in water for the plume study area, for the Harbor Front Tract, for the limited earlier studies from BTA Park all fall within the lower range of values reported by Ruberu for the state of California.  

Now, the radionuclide contents of the soil and water for the BTA Park, the Plume study area and the Harbor Front Tract don't appear to differ significantly from one another.  That is to say they are all rather close.  There is an exemption to this, and there was a single determination done in 2005 from a production well in the Harbor Front Tract where the initially‑reported value was 126 picoCuries per liter.  The reporting laboratory questioned the validity of the determination, was uncertain about it.  

However, unlike other analyses that we do of water, we don't ‑‑ I don't expect that we are going to be doing quarterly groundwater reports for radiological contents from groundwater samples from the Harbor Front Tract or from the Zeneca site.  So I think we ought to settle the issue of whether or not these production wells contain enhanced levels of radioisotopes.  There are about six production wells on the Harbor Front Tract that could be looked at.  

And I think we ought to settle the issue, especially, I think, since the property owners there are quite sensitive about plumes and other materials moving in their direction, and perhaps we could settle this issue once and for all.  Now let me say a little something about the difference between finding out whether the level of a radioisotope that seeks a maximum contaminant level or whether or not there has been evidence for contamination on a site.  

Now, I will take the example of the observation that the Radium 226 picoCuries‑per‑liter value for the Harbor Front Tract is 0.2 picoCuries per liter.  The maximum contamination level, Cal EPA value is 5 picoCuries per liter.  If you found 5 picoCuries per liter of Radium 226 in water at the Zeneca site and you found 0.2 at all of the reference sites, you would begin to worry that there was some contamination, albeit low.  But nonetheless you would be concerned. 

So that is one of the reasons why you want to use very accurate analytic methods rather than screening tools that might be okay if we simply wanted to know whether or not you could drink the water from the well on your farm.  Because what the community is interested in is has there been a release of radioactivity, and it may very well be that the release is below the maximum contaminant level but it could be ten times above the referenced local level.  

So this is one of the reasons why we have emphasized good analytic techniques.  And I recall from memory, and so I will tell you as a precursor to our discussion from data from the Zeneca site, with respect to soil only, because I only remember those numbers, that we have, in the main, for example, for these two isotopes, samples for soil and ‑‑ for soil for Uranium 238 and Radium 226 values which are in the ballpark of 0.5 picoCuries per gram of soil.  That is a good result.  

There are some that deviate from that and those are of interest.  Even if the deviation is small, for example, a factor of two, it might be interesting, for example, because in some of them we can explain readily.  If you see a doubling of the level of Uranium 238 in a sample and you know those are roasted pyrites you are not surprised.  There are other values which I think we can talk about later in the Zeneca site.  

Okay.  But my emphasize on analytic ‑‑ strong analytic value, and that I would like in the interest of the community to close this issue once and for all, and that is either we have a problem or we don't have a problem.  I think we want to avoid ambiguity.  And, consequently, the analogy I use is that some techniques are as follows:  You can ask the question of whether or not, let's say, a water sample exceeds the maximum contaminant level of 5 picoCuries per liter, but some of those will just tell you that either it does or it doesn't.  Okay.  But it doesn't tell you what the true level is.  So that's like going to the doctor with, let's say, a 103 fever, because 5 picoCuries per liter, let's say 5 picoCuries per liter, excess of that contamination of Radium, Radium 226, imposes a health risk.  So you go to the doctor with a 103 fever, and you ask what is your fever, and he says, "It's not above 103."  Well, that is an interesting fact, but it doesn't tell you that it is the normal.  And that is my concern with analytic techniques that tell you that it is not above a certain level.  

If you know precisely what the level is, you answer the question once and for all for the public.  There has or has not been a small or no or whatever level of contamination.  So that is the issue that ‑‑ that is the reason why I think that analytic techniques that are modern and precise are valuable.  And I think that the work that was reported by Weiss for these three areas has been very informative and in the meeting, nonetheless, let's have a look at those wells before somebody says to the property owners, "You have to decommission them or be considered a responsible party."  Thank you. 

MS. WALLIS:  Thank you, Dr. Esposito.  We have reached the period on the agenda for public comment.  Are there any questions or comments from the audience and any from the CAG?  All right.  Mr. Robinson, you had suggested, then, that we dispense with the committee updates until next time.

MR. ROBINSON:  Yes.  Carry it over.  

MS. WALLIS:  As well as the approval of meeting minutes and the question slips?  

MS. GRAVES:  Could we just do a quick vote of the minutes?  We are going to do a quick vote of the minutes, if everybody is okay with that.  Anybody who doesn't want to do a quick vote of the minutes?  So all in favor of approving the minutes?  Any opposed?  Minutes pass.  Okay.  Thank you.

MS. WALLIS:  Thank you.  And we will meet next in this location on Thursday, November 13th at the same time.  The action items will be relayed to all of the principles involved, and, Mr. Chair, would you like to adjourn the meeting?  

MR. ROBINSON:  Yes.  Meeting is adjourned.  Thank you.  
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